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Stefan Popov spent six months as a Visiting Fellow at the twM in 2011/12, doing research on the concepts of organized crime and anti-corruption

policy. This text to a great extent derives from the work he conducted at the Institute.

The concept

There are many different con-
cepts of organized crime. Nowadays
they are continuing to multiply and
to produce theoretical paradigms
around themselves. Despite all dif-
ferences, what most of those defini-
tions agree upon is that, first, orga-
nized crime is about illegal activity;
second, this activity is aimed at mak-
ing profit; third, it is systematic in
character and sustained over time;
and finally, it is based on a conspir-
acy of a group of people.

This definition has been pro-
duced as a result of a conceptual
move from crime to unconventional
crime; then to an idea of the organi-
zation of crime; further on, to orga-
nized crime; and finally, to the or-
ganized criminal group. At the first
level, we have a vague understand-
ing of what is inadmissible and crim-
inal. At the second level, we make
a distinction between conventional
and unconventional crime. At the
third level, unconventional crime is
qualified as organized crime, which
refers to processes and phenomena
in social contexts, but does not yet
indicate a bearer, an agent. And at
the fourth level, organized crime is
rendered more concrete through
the figure of the organized crimi-
nal group. This fourth step is un-
avoidable at the moment when the
concept of organized crime is to be
codified in a penal code.

This move presents a monstrous
reduction. The phenomenon of the
organization of crime relates to a very
broad and complex societal process.
Substituting the subject of the crim-
inal group for this process is a brutal
simplification made for the purpose
of meeting requirements of the pe-
nal code. To become subject to the
penal code, a perpetrator, an agent
is needed. Hence the move from the
phenomenon of the organization of
crime to the collective agent, i.e. the
criminal group. This group-agent
raises many questions and also cre-
ates difficulties, confusions, and con-
tradictions, and we need to ask our-
selves how this has happened and
what has actually happened.

An American story

‘Organized crime’ is an Amer-
ican concept that was subsequent-
ly exported outside America (see
Woodiwiss, 2003) and, eventually,
became a global metaphor of crim-
inal justice policy. Its story was an
American story almost until 1990,
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when it began to expand exponential-
ly and acquired global dimensions.

The concept of organized crime
appeared in the us for the first time
around 1895-1896, above all in the
sermons of the social moralists. Later,
in 1919, the wave of moral reform-
ism led to the prohibition of alcohol.
This epochal event, the Eighteenth
Amendment to the us Constitution,
is one of the most paradoxical acts
known in the history of democrat-
ic governance.

After World War 11, in 1950,
the Senate established a committee,
chaired by Senator Estes Kefauver of
Tennessee, to investigate crime in the
us. Inits report it claimed that a na-
tional crime syndicate had come into
existence. It was big enough to cov-
er the whole territory of the Union.

The next committee, operating
in 1957-1963, and chaired by Sena-
tor John McClellan, managed to con-
vince Joe Valachi, a minor mafioso,
to testify about organized crime. The
Valachi hearings were published in
unprecedented numbers. They were
also the first to provide empirical ev-
idence and offer a picture of how the
‘national crime syndicate’ operated.

In 1967 President Johnson estab-
lished the next crime commission.
It was politically very ambitious and
quickly put together a rather amus-
ing report. The commission claimed
that not only did the crime syndi-
cate exist, it also consisted of exact-
ly 24 groups dispersed evenly across

the territory of the us. The hysteria
over organized crime reached its
peak at that time.

Itis this report that led, in 1969
1971, to the adoption of the first ever
legislation against organized crime,
the so-called rico laws (from the
Racketeer Influenced and Corrupt
Organizations Act). To persuade Con-
gress to pass RICO, President Nixon
introduced an emotional resolution
insisting that without this legal in-
strument the Americans and their
country were doomed. In this res-
olution Nixon declared that to pre-
vent the death of the s, the 24 core
groups of La Cosa Nostra had to be
liquidated.

In 1983-1986, the Reagan ad-
ministration established yet anoth-
er commission chaired by Judge Ir-
ving R. Kaufman. It developed the
view that organized crime was not
just a specific American phenome-
non. It involved international tenden-
cies, even though the latter might be
structurally identical to the Ameri-
can ones. In fact, the American view
was extrapolated to the outside world
for the first time in this phase. This
turn happened in the context of the
war on drugs declared by Reagan.

Consequences

The consequences of this Amer-
ican story of the concept are hard to
underestimate. The possibility of the
organization of crime has been re-

duced to a constructed agent which
can be introduced into the penal codes
but which is sociologically flawed.

The very idea of an “organization
of crime” is a non-trivial idea. And
limiting the possibility expressed
through it to a rather ordinary ob-
jective structure such as organized
criminal groups is a giant reduc-
tion. As a result, significant sectors
of the organized crime process re-
main outside the visual field of the
policy sphere. For example, sectors
of politics and of public adminis-
tration that are largely infiltrated
by crime remain beyond the scope
of this concept.

Let us look more closely at the
structure of the concept itself.

At the first level, we have a crim-
inal act which lawyers call a predi-
cate crime. This is crime per se—for
example, smuggling, forced prosti-
tution or money laundering. These
actions constitute conventional fel-
onies as covered by the standard
penal code.

At the second level, the concept of
the organized criminal group comes
into play. It performs the acts defined
at the first level. The very participa-
tion in an organized crime group is
criminalized; it is also a crime. A giv-
en individual may not be laundering
money on his or her own, but if he/
she is a member of a money-laun-
dering group, he/she may be charged
with participating in it.

Still, in the context of democratic
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penal codes, the organized criminal
group remains a loose metaphor. In
constitutional states, group guilt is
inadmissible and the penal code fol-
lows the requirement that guilt must
be individual. Hence the third lev-
el: individualizing guilt and apply-
ing it to individuals, to the individ-
ual members of the group.

This three-layered concept and the
relations within the structure create
many uncertainties and difficulties.

The main flaw of the image of
the criminal group is the transforma-
tion of a social process that is quite
complex into an external threat on
which one can wage war. The mil-
itarization of the policy process is
sometimes present in a highly per-
spicuous way in political discourse:
President Reagan waged his famous
“war on drugs” and, twenty years
later, President George W. Bush de-
clared his infamous “war on terror”.
The application of such policy met-
aphors can result in excesses where-
by the expression “war” is taken in a
literal way and, as was the case with
the Iraq War, leads to a full-fledged
war on the ground. This risk also
holds for organized crime groups.

Contrary to the initial objectives,
the reduction of organized crime as
a societal process to an organized
criminal group as a collective sub-
ject has created a problematic con-
cept that gradually took root in pe-
nal codes. The three-layered concept
proves difficult to understand and
apply, especially in new democra-
cies. I would not blame prosecutors,
investigators, and courts for failing
to easily and quickly secure effec-
tive convictions for organized crime.

Further, unconventional crime
has been perceived and conceptual-
ized as an external threat to society.
This harmful and misleading pre-
sumption has been widely and ag-
gressively promoted in public. The
fact, however, is that unconvention-
al crime has never been an external
threat. One can safely say that vir-
tually in all countries it has been a
complex risk process originating and
unfolding within societies.

The concept of the organized
criminal group inevitably creates a
militarized context for criminal jus-
tice policies. They are conducted as
warfare, hence the popular war met-
aphors mentioned above. Of course,
since this is a false image, such poli-
cies turn out ineffective and develop
rather on a symbolic level. The pol-
icy direction, which involves either
symbolic or real warfare, or even
both, seems unavoidable, however:
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external threats necessitate military
operations and they have to be un-
dertaken. In countries like Bulgar-
ia, Special Forces undertake mas-
sive and very aggressive campaigns
against criminal networks, police
in balaclava helmets attack alleged
criminal headquarters, make tens or
hundreds of arrests, and this leads
to nothing except spectacular imag-
es for media consumption.

And finally, this logic asks for
an inevitable empowerment of the
police and, generally, of the insti-
tutions of criminal justice policy at
the expense of ignoring crime pre-
vention based on a careful study of
the relevant factors. The unification
performed by the concept of an “or-
ganized crime group” directly leads
to a strengthening of the role of the
police, which, under civilian con-
ditions, becomes an equivalent of
the army.

The most unconventional aspect
of this concept is the transformation
of a social form into a criminal one.
According to the classical principles
of modern rule of law, only individ-
uals can be bearers of guilt. Guilt is
individual by definition, absolutely;
even etymologically, insofar as ‘in-
dividual’ means ‘indivisible’ In this
sense, guilt must be reduced to a per-
petrator who cannot be ‘divided’ fur-
ther. The presumption of European
modernity is that the human individ-
ual is the final instance that can bear
guilt. By introducing the concept of
‘organized crime, however, the indi-
vidual has been replaced with a so-
cial relationship. And it is this social
relationship that becomes the bear-
er of criminal acts, the perpetrator.
This move creates a serious prob-
lem for the criminal justice process.

The introduction of a social re-
lationship poses a peculiar problem,
namely, the need to construct the
identity of a group. This of course is
ahermeneutically interesting prob-
lem, but it is beyond the powers of
the traditional investigating magis-
trate, prosecutor, and judge. They
must somehow imagine this agent,
but unlike the identical individual,
that agent is different and specific
in each case, not identical and not
indivisible. And it is only after the
identity—that is to say, the agency—
of the group has been constructed
that the prosecution and, ultimate-
ly, the courts can take action and de-
termine the individual guilt of each
member. Establishing the identity of
the group implies depicting the in-
ternal command mechanisms, dy-
namics, arrangements, and all other
factors and conditions that integrate
the criminal conduct of the group.
The very life of the group needs to be
depicted. But this is a task that has
to be performed on a case-by-case
basis. And it is a very difficult task.

A policy bubble?

If we look at the twentieth cen-
tury, we will notice a distinct ten-
dency towards an accumulation of
international legal instruments, of
international juridification. The ex-
pansion of legal instruments at the
international level is liberal-dem-
ocratic in character. It is related to
the presumption that entire cate-
gories of problems, which used to
be solved in a political way, on an

ad-hoc basis, by means of concrete
negotiations, skillful diplomacy or
brute force, can be regulated and
given statutory solutions by inscrib-
ing them into some legal framework.
The expansion of the concept of or-
ganized crime groups must also be
reviewed in this broad context, fo-
cusing less on the local formation of
the concept than on its global role.

This also holds for the expansion
of criminal justice instruments, and
generally, for the expansion of inter-
national criminal law.

In the initial stages of developing
an international criminal law, the lat-
ter was associated with a rather nar-
row purpose. The aim was to extend
prosecution and bring to justice the
top command, which was not direct-
ly involved in wartime crimes but
was responsible for them. The gen-
eral idea of the Nuremberg trial was
to trace the chain of command up
to the highest levels that do not in-
clude direct perpetrators. That is why
at the main trial at Nuremberg, the
defendants were 22 ‘major war crim-
inals, who were tried for being at the
top of the Nazi chain of command.

This standard—tracing the chain
of command of political crimes—was
later applied also to the phenome-
non of the organization of crime. It
was introduced in a wholly pragmat-
ic way, with the aim to charge those
who—like Al Capone, for instance—
cannot be caught because they are
not direct perpetrators. The purpose
was to reach up to the highest com-
mand of a criminal organization.

At present, however, there are
serious disputes and divisions over
this transformation of unconvention-
al crime into a collective subject of
the criminal group. In certain con-
texts, notably at some stages of us
criminal justice policy after wwr, it
achieved a relative success. At present,
however, scientific and policy com-
munities are becoming increasing-
ly critical of this concept, regarding
it as another public-policy bubble.

The main reason for this is that
the price seems to be too high. Even
from the point of view of criminal
justice policies, the paradigm car-
ries serious flaws. For it limits the
phenomenon of the organization of
crime to the point of excluding var-
ious other criminal processes, such
as massive bank accounting frauds,
state institution capture in new de-
mocracies, high-level political cor-
ruption, etc. Unconventional crime
is in fact much broader, more inter-
esting, diverse, and complex.

In the epochal and epic story of
the policy concept discussed here,
there are also big winners: the Holly-
wood movie industry in the first place.
The idea of organized crime has in-
spired some of the most popular sto-
ries in movie history. Not the least,
the genre has endowed us gangsters
with a sense of heroic identity and
made quite some of them addicted
moviegoers. <

Stefan Popov is founder and Executive
Director of RiskMonitor, a non-profit,
non-governmental public policy institute
in Sofia, working on the reduction, control
and prevention of organized crime and
high-level political and institutional
corruption.

Fortsetzung Martin Endreft von Seite 13

eine gewisse Ubergangszeit noch
fir ein Schutzprogramm von reli-
giosen Weltverstandnissen pladie-
ren. Der Bedarf fiir Religion bzw.
fiir religiése Sprache ist einer bis
auf Weiteres: Sie wird benétigt, bis
die sikulare Sprache einer diskursi-
vierten Vernunft ihr Ausdruckspo-
tential vollumfinglich entfaltet hat
und so samtliche Lebensvollziige
und Weltverhiltnisse vollgiltig und
transkulturell verstandlich zu expli-
zieren vermag.

Ausgrenzender Humanismus?

Die im Kern fundamentale Diffe-
renz zwischen Habermas und Taylor
liegt in der Ausdeutung des Anpas-
sungsdrucks des westlichen Moder-
nitétstypus durch kulturelle Plurali-
sierungsprozesse: Fiir Taylor scheint
er auf eine Aufforderung zu erwei-
terter religioser Sensibilitét hinaus-
zulaufen, fiir Habermas dagegen
Anlass zur Forcierung einer Uber-
setzung in sikular-diskursive Sprach-
spiele zu sein. Der Annahme nicht
substituierbarer Relevanz religiosen
Weltzugangs bei Taylor steht somit
bei Habermas eine Relevanzannah-
me ,,bis-auf-Weiteres“ gegentiber.

Taylors Kritik am Sakularisie-
rungstheorem setzt im Unterschied
zu Habermas nicht intern, sondern
extern an. Taylor votiert ,,gegen [die]
Verstiimmelung® menschlicher Re-
sonanzfihigkeit unter der Herrschaft
des ,,ausgrenzenden Humanismus".
Eines Humanismus, der den mo-
dernen Menschen der Fahigkeit zur
Transzendenz zu berauben scheint.
In der Privilegierung menschlichen
Vernunftverméogens liegt fir Taylor
der Aufstieg der Leitidee dieses ,,aus-
grenzenden Humanismus® begriin-
det, dessen Verdrangung des Religio-
sen unter der Formel der Autonomie
dann als Selbstbestimmung, Selbst-
beherrschung und Selbststeuerung
des neuzeitlichen Subjekts gefeiert
wird. Fiir Taylor, der sich in seinem
gesamten Werk der hermeneutisch
sensiblen Erhellung menschlicher Le-
bensformen widmet, kann eine Ana-
lyse, die sich der Selbstbeschreibung
unserer Gegenwart als einer siku-
larisierten zuwendet, die damit be-

haupteten Konturen weder einfach
differenzierungsanalytisch verbu-
chen (also als Geschichte der insti-
tutionellen Trennung von Staat und
Kirche mit der Etablierung der welt-
anschaulichen Neutralitit des neu-
zeitlichen westlichen Staates), noch
kann sie diese in seinen Augen ein-
fach verfallsgeschichtlich als Ero-
sion glaubiger Welthaltungen und
(institutionell geformter) glaubi-
ger Praxis (,des Glaubens’) deuten.
Vielmehr muss eine phanomenal
addquate, hermeneutisch sensib-
le Beschreibung Taylor zufolge den
abendlandischen Sikularisierungs-
prozess — wenn er sich denn als his-
torisch vollzogener nachweisen lasst
— als Prozess der Verdnderung des
menschlichen Welt-, Sozial- und
Selbstverhiltnisses aufzeigen kon-
nen. Taylors Verstandnis von Saku-
laritit zielt nicht wie dasjenige von
Habermas auf die analytischen Kon-
turen einer Diskursform, sondern
auf einen Modus des Weltzugangs.

In zeitdiagnostischer Absicht
haben wir es Taylor zufolge deshalb
auch nicht im Kern mit der Fra-
ge der Legitimationsgrundlagen zu
tun, sondern mit einer Veranderung
der Formen menschlichen Erlebens.
Die Verlustanzeige gilt einem ,Ge-
fithl der Fiille [fullness], einem ,,Zu-
stand des Erlebens“ in ,,unmittelba-
rer Gewif$heit®, den wir - so Taylor
- im Zuge der westlichen Zivilisati-
onsgeschichte ,,grofSenteils verschlis-
sen haben'. Es geht Taylor damit um
eine im Vergleich zu Habermas ganz
anders gelagerte Ebene der Unter-
suchung und des Blickes auf Pro-
zesse der Sakularisierung. Taylors
systematische These hat zumindest
den Vorzug, dass sie aufgrund ih-
rer Sensibilitat fiir Erfahrungskon-
stellationen beides erklaren kann:
sowohl den Niedergang etablier-
ter, traditioneller Formen des Reli-
gi6sen wie auch die Karriere neuer
Formen religioser Weltbeziige —
eine Gleichzeitigkeit des vermeint-
lich Ungleichzeitigen gerade in den-
selben Regionen der Welt wie etwa
in Europa. Es geht Taylor um eine
Schicht menschlicher Existenz, die
von den Prozessen, die gewohnlich
unter dem Etikett ,,Sikularisierung®
verbucht werden, im Kern betroffen
ist und deren Veridnderungen sei-

ner Auffassung zufolge damit zu-
gleich den zentralen Aspekt dieses
irrigerweise zumeist ausschlieflich
auf gesellschaftlicher Ebene veror-
teten Wandels ausmachen.

Erweiterung der Vernunft vs.
Sehnsucht nach Transzendenz

Ein Vergleich der Auffassungen
von Taylor und Habermas hinsicht-
lich der Frage der (Post-)Sakularitat
fithrt damit auf sechs Differenzpunk-
te. Thre Positionen unterscheiden sich
hinsichtlich 1) ihrer Reflexionsebe-
nen, 2) des jeweiligen analytischen
Focus, 3) der jeweils leitenden Mo-
dernitdtsperspektive, 4) der einge-
nommenen Perspektive zu einer
Kritik der Aufklirung, 5) der Ein-
schatzung der Relevanz von Religi-
on sowie 6) des die Argumentatio-
nen anleitenden Verstindnisses von
Sékularitdt. Und insgesamt kommt
sicherlich die grundsitzlich einge-
nommene Perspektive als Differenz-
markierung zwischen beiden hinzu:
Withrend Habermas mit dem Blick
einer als lernbegierig begriffenen
diskursiven Vernunft analysiert, die
ihren Artikulationsrahmen extensiv
erweitern mochte, beobachtet Tay-
lor aus dem Horizont einer Motiv-
lage menschlichen Lebens, die sich
aus den Quellen einer ,,Sehnsucht“
fiir eine ,,iiber das Immanente hin-
ausgehenden” Perspektive, aus ei-
nem origindren Gemeinschaftsbe-
diirfnis und dem Ringen um eine
»bedeutungsvolle Sprache* speist.
Das eine wie das andere ldsst sich
nicht gegeneinander ,verrechnen,
und beide lassen die scheinbar ge-
genldufigen Diagnosen von Haber-
mas und Taylor als unterschied-
lichen Phanomenorientierungen
geschuldet erkennen. Den konsti-
tutiven Bedingungen der Moglich-
keit von Religiositat geht jedoch nur
Taylor nach. <

Martin EndreB ist Professor fur Soziologie
an der Universitét Trier. Der Beitrag
basiert auf einem Vortrag, den der Autor
am 3. Mai 2012 in der Reihe Beyond
Myth and Enlightenment. Re-thinking
Religion in the Modern World am IWM
gehalten hat.
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